STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MADELYN VI CTOR,
Petitioner,
VS. Case No. 06-0343

RAMADA PLAZA RESORTS,

Respondent .
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PARTI AL  RECOMVENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Adm nistrative Hearings conducted the final hearing on
June 12, 2006, by videoconference in Tallahassee, Florida. The
parties, attorneys for the parties, w tnesses, and court
reporter appeared in Ft. Lauderdale, Florida.

APPEARANCES

For Petitioner: John de Leon
Law O fices of Chavez & de Leon, P. A
5975 Sunset Drive, No. 605
South Mam, Florida 33143

For Respondent: Richard W Epstein
Myrna L. Maysonet
Greenspoon Marder, P.A
201 East Pine Street, Suite 500
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

The issue is whether Petitioner has proved that Respondent

enpl oyed the requisite nunber of enployees to establish



jurisdiction in the Florida Comm ssion of Human Rel ati ons over
an all eged claimof enploynent discrimnation agai nst
Respondent .

PRELI M NARY STATEMENT

By Enpl oynent Charge of Discrimnation dated Septenber 6,
2005, Petitioner alleged that "Ranmada Pl aza Resorts/ South FL
Busi ness Ventures" discrimnated agai nst Petitioner in
enpl oynment on the basis of sex, race, and national origin. The
charge cites several instances of discrimnation and adds that
the enpl oyer retaliated agai nst her after she reported the
i ncidents to her supervisor.

By Determ nation: No Jurisdiction (not enployer) dated
Decenber 16, 2005, the Florida Comm ssion on Human Rel ati ons
(Conmi ssion) determ ned that Ranada Pl aza Resorts did not enpl oy
15 or nore persons for each working day in each of 20 or nore
cal endar weeks in the current or precedi ng cal endar year, nor
was Ramada Pl aza Resorts an agent of a person enploying such
persons for such period of tine. Accordingly, on Decenber 16,
2005, the Clerk of the Conm ssion issued a Notice of
Determ nation: No Jurisdiction.

By Petition for Relief dated January 19, 2006, Petitioner
al |l eged that Ranmada Pl aza Resorts used several conpanies to
circunvent the jurisdictional limtations of the Florida G vil

Ri ghts Act of 1992 (Act). The Petition for Relief incorporates



the Charge of Discrimnation and refers to the enpl oyer as
"Respondents, including Respondent Ramada Pl aza Resorts."” The
Petition for Relief alleges that Ramada Pl aza Resorts was
Petitioner's enployer. 1In the alternative, the Petition for
Relief alleges that Ramada Pl aza Resorts was Petitioner's "joint
enpl oyer” "and/or" engaged in a "conmon enterprise” with "SFBV
"and/or" they were "integrated enpl oyers."

The Petition for Relief clainms that Ramada Pl aza Resorts
was Petitioner's enpl oyer because the enpl oynent adverti senent
to which Petitioner responded nanmed it as the enpl oyer; as
instructed, Petitioner answered the phone at work, "Thank you
for calling Ranada Pl aza Resorts”; all letterhead at the office
at which Petitioner worked stated "Ramada Pl aza Resorts"; and
al | managenent and supervi sion were provided by enpl oyees of
Ramada Pl aza Resorts

In response to the jurisdictional basis for the Notice of
Determ nation: No Jurisdiction, the Petition for Relief is
limted to allegations of enployer status, except to the extent
that it incorporates the allegations of the Charge of
Di scrim nation.

At the hearing, the Admi nistrative Law Judge bifurcated the
i ssues in the case so that the hearing on June 12, 2006, would
address only the issue of whether Respondent was an enpl oyer

under the Act, which raised specific issues of the identity of



t he enpl oyer(s), the nunber of enployees of the enpl oyer(s), and
the identity of the legal entity or entities serving as the
enpl oyer (s).

Respondent contended that, if the Adm nistrative Law Judge
determ ned that the Comm ssion had jurisdiction over the clains
of discrimnation, he should not proceed directly to conduct an
evidentiary hearing on those clains, but should instead
relinquish jurisdiction to the Comm ssion for the purpose of
conducting an investigation, making a determ nation on the
substantive clainms of jurisdiction, and transmtting the
petition to the Division of Adm nistrative Hearings. Except for
a reference to the Petition for Relief, the Transmttal of
Petition, which is dated January 24, 2006, does not otherw se
identify the issues that the Conm ssion wants the Adm nistrative
Law Judge to address. However, after re-exam ning the charging
docunents and Notice of Determ nation: No Jurisdiction, the
Adm ni strative Law Judge is granting Respondent’'s request not to
proceed to an evidentiary hearing on the substantive issues, but
instead to relinquish jurisdiction to the Conm ssion for
consideration of this Partial Recommended Order.

Rel i nqui shing jurisdiction to the Commission with a Parti al
Recomended Order determ ning that Respondent is a covered
enpl oyer will permit the Comm ssion to conduct an investigation

on the substantive allegations--sonmething that the Conmm ssion



evidently has not yet done. This procedure will also permt the
Commi ssion to rule on the Adm nistrative Law Judge's
jurisdictional conclusions of |law prior to requiring the parties
to present evidence on the substantive clains of discrimnation.
A determ nation that Respondent is an enpl oyer includes
conclusions of law within the substantive jurisdiction of the
Comm ssion, not the Adm nistrative Law Judge, so the Comm ssion
will have the final word, as between the Conm ssion and
Adm ni strative Law Judge, concerning such concl usions, which
could effectively result in a determination that the Conm ssion
| acks jurisdiction.

At the hearing, Petitioner called three witnesses and
offered into evidence two exhibits: Petitioner Exhibits 1
and 2. Respondent called one witness and offered into evidence
three exhibits: Respondent Exhibits 1-3. Al exhibits were
adm tted.

The court reporter filed the transcript on June 19, 2006.
Petitioner and South Florida Business Ventures, Inc., submtted
proposed recomended orders on June 29, 2006.

FI NDI NGS OF FACT

1. Sout h Fl orida Busi ness Ventures, Inc. (SFBV) was
i ncor porated about ten years ago. For the past five years, SFBV
has provi ded tel enarketing services for "Ramada Pl aza Resorts."

These services provide substantially all of the revenue of SFBV.



2. For this case, "Ranmada Pl aza Resorts" is SFBV. A
corporation known as "Ramada Pl aza Resorts
Ol ando/ Ft. Lauderdal e Vacations, Inc.” (RPR, Inc.) is in the
busi ness of selling tinmeshare units. The tradenane "Ranada
Pl aza Resorts" enjoys wi der use and not nerely by RPR, Inc. or
the I egal owner of the tradenane, if different fromRPR, Inc.
However, for this case, "Ramada Pl aza Resorts" does not refer to
RPR, Inc., or the owner of the tradenane.

3. Petitioner earlier filed a charge of discrimnation
directly agai nst SFBV, which the Comm ssion has dism ssed.
Petitioner did not continue to prosecute that case after its
di sm ssal, but has instead prosecuted this case agai nst "Ramada
Pl aza Resorts." Regardless of the wi sdom of abandoni ng the case
agai nst the proper legal entity and proceedi ng agai nst a
fictitious nane, Petitioner's present claim as a matter of
fact, is against SFBV, doing business as "Ramada Pl aza Resorts"
or as sales agent of RPR, Inc. To avoid confusion, this Partia
Recommended Order shall refer to Respondent sinply as SFBV, and
not as SFBV doi ng business as Ramada Pl aza Resorts or as agent
of RPR, Inc.

4. During 2003 and 2004, RPR, Inc., entered into contracts
with several telenmarketers, not only SFBV. The role of SFBV was
to sell to the public three- or five-night "vacations" to

Ol ando, Ft. Lauderdale, or Las Vegas--essentially providing



potential tineshare purchasers to RPR, Inc., which would pronote
its tinmeshare units to the "vacationers” during their
"vacations." At the end of each telemarketing call that
resulted in a sale by SFBV, the telemarketers transferred the
call to a call center operated in Ft. Lauderdale by RPR, Inc.,
where a person enployed by RPR, Inc., confirnmed the sale and the
accuracy of the material representations nade by the

tel emar keter.

5. In June 2004, Petitioner saw a newspaper advertisenent
seeking a receptionist. The advertisenent states in part:
"Ramada Pl aza Resorts Industry |eader hiring . . .." Petitioner
t el ephoned the nunber |isted, which bel onged to SFBV, and was
given an interview at an office in Boynton Beach, which was the
headquarters of SFBV. Nothing in the adverti senment nentioned
SFBV.

6. The office building to which Petitioner was directed
bore a sign, "Ramada Pl aza Resorts."” Entering the office, which
bore no sign indicating that it was the office of SFBY,
Petitioner asked for Kelly M ncey, as she had been instructed to
do by the person with whom she had spoken on the tel ephone.

SFBV enpl oyed Ms. Mncey as its admnistrator. Anmong her duties
for SFBV was human rel ations, including the hiring of

secretaries. M. Mncey has worked for SFBV for four years.



7. During the interview, Ms. Mncey explained to
Petitioner that the receptionist was required to answer
t el ephone calls, performdata entry, and fax nenbs to the
Ft. Lauderdale office. Specifically, Ms. Mncey directed
Petitioner to answer the tel ephone, "Ramada Pl aza Resorts. How
may | direct your call?" |In entering data, Petitioner inputted
the identification nunber for each buyer. In faxing nenos to
Ft. Lauderdale, Petitioner's testinmony did not establish whether
t hese docunents went to SFBV's Ft. Lauderdal e office or RPR
Inc., whose main office was in Ft. Lauderdal e.

8. Ms. M ncey gave Petitioner an enpl oynent application
It was a formthat did not bear the name of the enployer. After
exam ning the conpl eted application and performng the job
interview, Ms. Mncey offered the job to Petitioner, who
accepted it and, shortly after the interview, began working at
t he Boynton Beach office of SFBV.

9. SFBV enpl oyed Petitioner. SFBV issued her payrol
checks, which bore the nanme of SFBV. Petitioner's W2 formbore
the name of SFBV as her enployer. Any claimof Petitioner that
she was enpl oyed by sone other entity alone or in conjunction
with SFBV i s unsupported by the evidence. The evidence supports
the subordinate finding of a sales agency rel ationship between
SFBV and RPR, Inc., so as to support the ultimate finding that

"Ramada Pl aza Resorts,"” as used in this case to identify



Respondent, means SFBV. However, the evidence is not sufficient
to find an enpl oynent agency rel ationship for the purpose of
finding that Respondent was enpl oyed by RPR, Inc., or the owner
of the tradenane, or co-enployed by RPR, Inc., or the owner of
the tradenane. |In any event, such evidence would be irrel evant
anyway because of the absence of evidence as to the nunber of
enpl oyees, during 2003 or 2004, of RPR, Inc., or the owner of

t he tradenane.

10. At various tinmes, SFBV operated offices in Boynton
Beach, Del ray Beach, West Pal m Beach, and Ft. Lauderdale. The
Ft. Lauderdale office, which was actually in Cakland Park, was
open from Sept enber through Decenber 2004.

11. SFBV concedes that it enployed Warren |zard as
president, Kirk lzard as vice-president, Gabriel lzard as an
operations enpl oyee, Ms. M ncey, and eight receptionists at the
four offices operated during 2004. SFBV thus enpl oyed these 12
enpl oyees in 2004.

12. The jurisdictional dispute centers around the proper
classification of two other categories of workers: the persons
maki ng the tel ephone calls and their sal es managers. SFBV
contends that these persons were independent contractors of
SFBV, and Petitioner contends that they were enpl oyees of SFBV.
A third classification of worker--general nmanager was restricted

to one person, Enrico Merada, so, even if he had been an



enpl oyee, the total nunber of enployees would still have been
|l ess than the jurisdictionally required 15--thus, his status is
irrel evant.

13. During 2003 and 2004, 25-100 tel emarketers worked at
SFBV offices at any given tine. However, it is unnecessary to
determ ne whether the tel emarketers were enpl oyees of SFBV.
SFBV enpl oyed nore than two sal es managers during 2004 so that,
if they were determ ned to have been enpl oyees, the
jurisdictional prerequisite of 15 enpl oyees over 20 cal endar
weeks woul d have been satisfied. The evidentiary basis for
characterizing the sal es nmanagers as enployees is largely
undi sputed while the evidentiary basis for characterizing the
tel emarketers as enpl oyees would require discrediting the
testimony of SFBV's witnesses, who clained that the
tel emarketers were not required to work specific shifts.

14. Two sal es nanagers worked at each of the four offices
during 2004. At tinmes during 2004, a total of eight sales
managers worked at SFBV's offices. There was little turnover
anmong sal es managers. M. Merada supervised these sal es
managers, who, in turn, supervised the tel emarketers.
Interestingly, Ms. Mncey tw ce characterized the sal es managers
as enpl oyees of SBFV, distinguishing themfromthe

tel emar ket ers, whom she descri bed as i ndependent contractors.

10



15. SFBV enpl oyed the sal es managers and receptionists in
pairs because it needed one person in each position at each
office for each of the two shifts that it ran daily: a day
shift and a night shift. SFBV strictly controlled the work of
the sal es managers, evidently in an effort to avoid
m srepresentations by the telemarketers to purchasers. As
requi red by SFBV, sal es managers provided scripts to
tel emarketers, who were required to stick to the scripts and
prohi bited fromcertain acts, such as uttering profanities. As
requi red by SFBV, sal es managers provided tel emarketers with
rebuttals for certain responses frompotential buyers and
gui delines for what could be said. As required by SFBV, sales
managers informed tel emarketers that they could nake no persona
calls and could not sell for other conpanies while telemarketing
for SFBV. To ensure that telemarketers conplied with these
rul es, as required by SFBV, sal es managers randonmy listened in
on calls made by tel emarketers. As required by SFBV, sales
managers hel ped tel emarketers with the paperwork foll ow ng sal es
and sonetines telemarketed directly to potential buyers.

16. SFBV paid the sal es managers weekly with SFBV checks
and required that they performtheir job duties, which included
hiring and firing tel emarketers, at the SFBV office to which
they were assigned and during the shift to which they were

assigned. SFBV paid the sal es nanagers based on total sales, so

11



t hat each sal es manager made the sanme anount during the sanme pay
peri od, provided they were scheduled for, and actually worked,
t he same nunber of shifts.

17. Even if SFBV had operated only three offices, thus
W th six receptionists and six sal es managers, SFBV woul d have
enpl oyed 16 enpl oyees, if the sales nmanagers were enpl oyees.

Al t hough at tinmes SFBV may have had only one sal es nanager at an
office, the evidence is clear that, during substantial parts of
2004, including at |east 20 weeks, SFBV enpl oyed at | east six
sal es managers and six receptionists, and, for the last 17 weeks
of 2004, it enployed ei ght sal es managers and ei ght
receptionists.

18. In its proposed recomended order, SFBV states: "SFBV
sonmetinmes will nonitor a Direct Seller's selling pitch . . .."
This statenment inplies an enpl oyer-enpl oyee rel ati onshi p between
SFBV and t he person nonitoring the calls of tel emarketers, and
t hese enpl oyee-nonitors were the sal es nanagers. A few lines
| ater, SFBV baldly asserts that sal es nanagers were also "Direct
Sellers, not enpl oyees."

19. But the contrasts that SFBV draws between sal es
managers and tel emarketers suggest otherw se. Accepting
strictly for the sake of discussion SFBV' s characterization of
its telemarketers, they were not required to work specific

shifts, but sal es managers had specific shifts for which they

12



had to be in the office to nonitor the calls of, and help, the
t el emar ket ers.

20. Telemarketers were paid strictly on the basis of what
they sold, but sales nanagers were paid on the basis of the
sales during the shifts that they worked. This neans that the
conpensation of sales managers was tied directly to the tine
that they were in the office working, as opposed to the
conpensati on of the tel emarketers, whose pay was not so tine-
dependent. The effect of this difference is obvious upon
consideration that the sal es nmanagers were paid equally, if they
wor ked an equal nunber of shifts, but the tel emarketers were
pai d based on sales, not at all on the anobunt of tine they spend
wor ki ng.

21. Also, there was nuch churning of tel emarketers, unlike
the situation with sales managers. And the sal es nanagers had a
stricter dress code than did the tel emarketers.

22. For both sal es managers and tel emarketers, SFBV
supplied the tel ephone and of fice equi pment, including conmputers
to automatically dial prospective purchasers. Al of this
equi pnent was necessary for the work to be perforned. For both
sal es managers and tel emarketers, SFBV provi ded the nanes and
t el ephone nunbers of potential buyers to be called--al so
crucially inmportant to the success of the telemarketing effort.

The only thing that sonme tel emarketers routinely provided were

13



t el ephone headsets, which were not necessary to performtheir
duti es.

23. In general, SFBV did not provide fringe benefits to
sal es managers. But the tel emarketing work that they supervised
and occasionally perforned provided substantially all of the
revenue of SFBV. Also, SFBV tightly governed the nmeans by which
the sal es managers perforned their duties. SFBV structured its
contract and w thhol di ng and reporting practices so as to
maxi m ze its prospects for regulatory characterizations of its
relationships with tel emarketers and sal es managers as those of
enpl oyer and i ndependent contractor, not enployer and enpl oyee.
However, at least as to the sales managers in the context of the
jurisdictional requirenments of the Act, these practices did not
reflect the economc realities of the enpl oyer-enpl oyee
rel ati onship that actually existed between SFBV and its sales
managers.

CONCLUSI ONS OF LAW

24. The Division of Administrative Hearings has
jurisdiction over the subject matter. 88 120.569, 120.57(1),
and 760.11(7), Fla. Stat. (2005).

25. Section 760.10(1)(a), Florida Statutes, prohibits
discrimnation on the basis of race, sex, or national origin by
an "enpl oyer” against any individual. Section 760.02(7),

Florida Statutes, defines "enployer"” as "any person enploying 15
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or nore enpl oyees for each working day in each of 20 or nore
cal endar weeks in the current or precedi ng cal endar year, and
any agent of such a person.” The key question in determ ning
the jurisdictional issue in this case is whether the sales
managers were "enpl oyees" of SFBV; if so, the Conm ssion has
jurisdiction.

26. In determ ning whether an individual is an enpl oyee
under Title VIl of the Cvil R ghts Act of 1964, the El eventh
Circuit Court of Appeals uses an "economc realities" test. As

expl ai ned i n Cuddeback v. Florida Board of Education, 381 F.3d

1230 (11th Gir. 2004):

the term "enpl oyee" is "construed in |ight
of general common | aw concepts” and "shoul d
take into account the economc realities of
the situation,” "viewed in light of the
common | aw principles of agency and the
right of the enployer to control the

enpl oyee." [Cobb v. Sun Papers, Inc., 673
F.2d 337, 340-41 (11th G r. 1982).]
Specifically, the court should consider
factors such as whet her the defendant
directed the plaintiff's work and provi ded
or paid for the materials used in the
plaintiff's work. Id. at 341.

381 F.3d at 1234.
27. In this case, Petitioner has proved that, based on the
econonmic realities of the relationship between SFBV and its
sal es managers, the sal es managers were enpl oyees, not
i ndependent contractors. SFBV supplied all custoner |eads, al

of fice and conputer equipnent, and all scripts that, in turn,
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t he sal es managers supplied to the tel emarketers under their
supervi sion. The sales managers trained and nonitored the
tel emarketers, who perforned the core business of SFBV. SFBV
requi red the sales managers to be in the office at specified
shifts and conpensated all of themequally, if they worked an
equal nunber of shifts.

28. Because the sal es nanagers were enpl oyees, SFBV
enpl oyed at | east 15 persons for each working day for at |east
20 cal endar weeks during 2004.

29. Petitioner has failed to prove that any other entity
operated as a joint enployer, conmon enterprise, or integrated
enpl oyer with SFBV, or as the enploynent principal of SFBV, so
that the enpl oyees of such other entity could be counted with
t he enpl oyees of SFBV to satisfy the jurisdictional requirenents
set forth above.

RECOMVENDATI ON

It is

RECOVMENDED t hat the Florida Comm ssion on Human Rel ati ons
enter a Partial Final Order determining that it has jurisdiction
over the clains of Petitioner against South Florida Business
Ventures, Inc., doing business as Ranada Pl aza Resorts or as
sal es agent of Ranmda Pl aza Resorts Ol ando/ Ft. Lauderdal e
Vacations, Inc., and take such additional action on the clains

as is required by | aw
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DONE AND ENTERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Ceci| Howard, Genera
Fl ori da Conm ssi on on Hunan
2009 Apal achee Par kway, Sui
Tal | ahassee, Florida 32301

John de Leon

Law O fices of Chavez & de
5975 Sunset Drive, No. 605
South Mam, Florida 33143

Ri chard W Epstein
Myrna L. Maysonet

G eenspoon Mar der,
201 East Pine Street,
Ol ando, Florida 32801

P. A

11t h day of August, 2006, in

Fl ori da.

Lolbst0 il

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11t h day of August, 2006.

Counsel

Rel ati ons
te 100

Leon, P.A.

Suite 500
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order nust be filed with the agency that
will issue the final order in this case.
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